WNONA QL GO ET AL
| BLA 96- 319 Deci ded Septenber 25, 1998

Appeal froma decision of the Wah Sate fice, Bureau of Land
Managenent, affirmng a denial of a request for suspension of eight Federal
| eases until a contract could be negotiated for extraction of heliumfrom
the VWodsi de Done. SCR UT-96- 2.

Afirned.

1. Al and Gas Leases: Suspension of (perations and
Production--Mneral Leasing Act: General ly

Section 39 of the Mneral Leasing Act, as anended,
provi des for suspension of a Federal oil and gas | ease
either (1) as a matter of right where, through sone
act, omssion, or delay by a Federal agency,
beneficial enjoynent of a | ease has been precl uded,
such as where del ays i nposed upon the | essee due to
admni strative actions addressi ng environnent al
concerns have the effect of denying the | essee tinely
access to the property , or (2) as a natter of
discretion, inthe interest of conservation. Were
there i s no persuasi ve evi dence of undue del ay i nposed
by admni strative actions or denial of the benefits of
an oil and gas | ease, an application for suspension
under section 39 is properly denied.

APPEARANCES.  Peter J. Vel I, BEsq., and Donald D Farlow Esqg., Burns, Vdll,
Snth, and Miel ler, P.C, Denver, olorado, for Appel |l ants.

(PN ON BY ADM N STRATI VE JUDEE THRRY

Wnona Q| onpany, Freenan |nvestnents, and John A Vdrden
(Appel l ants), have appeal ed a March 5, 1996, Decision of the Deputy Sate
Drector, Wah Sate fice, Bureau of Land Managenent (BLM, affirmng a
ruling of the Associate DO strict Manager, Mbab D strict, BLM denying a
request for suspension of rental paynents on eight oil and gas | eases 1/
unti

1/ The eight |eases held by Appellants are U 72007, U 72008, U 72009,
U 72010, U 73059, U 73215, U 73727, and U 74886.
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Appel lants are able to negotiate a heliumsal es contract for renoval of
hel iumon the | and enconpassi ng the oil and gas | eases.

Appel lants hold eight oil and gas | eases covering 8, 689. 34 acres
in Enery Qounty, Wah, in a geol ogical area known as Wodsi de Done. The
ei ght | eases hel d by Appellants each wth a prinary termof 10 years,
had between 7 and 9 years renaining on their terns at the tine this appeal
was filed. Early in the termof the | eases, Appellants realized that the
| eases "covered | ands which were al so pr ospecti ve for commer ci al
guantities of heliumwhich of course is not covered by the Leases i ssued
under the Mneral Leasing Act of 1920, as anended (the "Act')." (Satenent
of Reasons (SR at 2.) Appellants then inquired of the Chief, Helium
FHeld (perations, US Bureau of Mnes, as to procedures for securing the
right to extract and sell heliumfromthe | ands enconpassed by their
| eases. 1d. Wen advised by the HeliemF eld Qperations Gfice that the
awarding of heliumcontracts was suspended in a letter dated Qctober 25,
1995, Appel | ants sought, on Novenber 29, 1995, a suspension of rental
paynents on the ei ght | eases under the pr ovi si ons of section 39 of the
Mneral Leasing Act, as anended, 30 US C 8§ 209 (1994), and the
regul ations at 43 CF. R § 3103.4-2.

n January 31, 1996, the Associate D strict Manager, Mbab D strict,
BLM deni ed the request for suspension in a decision (ADM Deci sion) which
provided, in pertinent part:

As you are aware, the Bureau of Land Managenent (BLN
admni sters Federal oil and gas | eases. Heliumwas
specifically excluded fromthe Mneral Leasing Act (MA), so it
is not aleased coomodity; therefore, it is not included in, nor
isit subject to the terns of oil and gas | eases admini stered by
BLM The presence of helium however, does not inpede your
ability to produce oil and gas, and thus, conply wth the
diligence terns of the |eases.

V¢ understand your argunent that the property woul d
denonstrate better economcs if all comercial products coul d be
narketed. However, BLMhas no jurisdiction over helium and
nust admnister the oil and gas | eases wthin the bounds of their
terns.

The only avai |l abl e nechani smfor providing relief is
suspensi on of operations and production provi ded for under
Section 39 of MAA  Such suspensions are authorized in
ci rcunst ances when | ease rights have been deni ed or excessively
delayed in the interest of conservation of resources. To date
there has been no proposal, so there has been no denial nor
delay. S nce heliumis not covered by these | eases, the
inability to narket heliumis not relevant to the terns of the
| eases.
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An application for permt to drill (APD, or sone ot her
request to performlease operations, is a prerequisite for
suspensi on approval, as there can be no denial or delay of an
operation that has not been proposed. In your request, you
referred to a decision by the BLMUWah Sate Drector refuting
the need for an APDin order to justify a suspension. Actually,
t he deci sion provi ded an exception to the APDrequirenent in a
case where the | essee had submtted a reasonabl e pl an of
devel opnent, was actively pursuing that plan, and devel opnent was
bei ng del ayed for as long as two years in order to conply wth
the National Environnental Policy Act (NEPA). Ve do not believe
that decision has application to the issue at hand.

* * * * * * *

In summary, there are two prinary conditions that prevent
us fromapprovi ng a suspensi on: 1) heliumis not governed by
the |l eases, and 2) no | ease rights have been deni ed or del ayed.
Therefore, your request for |ease rental relief/suspension is
her eby deni ed.

(ADM Decision at 1-2.)

Appel | ants subsequently requested Sate Drector Review of the
January 31, 1996, Decision. The March 5, 1996, Decision of the Deputy
Sate Drector (DSD Decision) determned, in pertinent part:

As you are aware, the Mneral Leasing Act, and
reiterated in the | ease terns, specifically excluded heliumas a
right granted to the lessee. Wnona' s inability to extract
hel iumfromthose | ands has no bearing on the oil and gas
leases. As theright to extract heliumwas not granted by the
| ease, no benefits fromthose | eases have been denied. No relief
fromrental is appropriate under the terns of MA or the | eases.
h this basis al one, the conclusion reached by the Mab ADMi s
support abl e.

However, to avoi d pl acing an operator between two Federal
agenci es, the Bureau of Mnes was contacted. The HliumHKFeld
Gfice portion of the Bureau of Mnes is still in place and
[is] still actively processing contracts for the sal e of helium

The policy regarding disposition of heliumhas never changed.

D scussions wth the HeliumF eld Gfice reveal that Wnona
attenpted to obtai n a nonconpetitive contract for the di sposal

of helium Wen the HeliumHKHeld Gfice infornmed Wnona t hat

Hel i umcontracts coul d only be awarded through a conpetitive
process, Wnona wthdrewtheir proposal. This is confirned by
letters fromWnona to the Bureau of Mnes, dated January 18,
1995, and June 22, 1995, both specifically requesting the Bureau
of Mnes not to proceed wth any contractual process. btaining
a heliumcontract is available shoul d Wnona choose to pursue it.
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In summary, the Federal governnent is not denyi ng WWnona
any benefits of the oil and gas | ease, and the possibility of

a heliumcontract is still available; therefore the ADMs
deci sion of January 31, 1996, denying relief of rental paynents
is affirned.

(D8D Decision at 1-2.)

In Appel l ants' appeal to the Board, they urge that their
communi cations wth the HeliumHF eld Qperations dfice, and specifically
the letter fromthat Gfice to M. Breene of Wnona QI Gonpany on
Qctober 25, 1995, established that a heliumcontract was not avail abl e as
of ctober 1995, and "[t]his set of circunstances has effectively
forecl osed Appel lants fromexploring for oil and gas on their Leases, or
contracting for exploration by other parties." (SXRat 3-4.) Appellants
cite Texaco Inc., 68 I.D 194 (1961), as supportive of their argunent that
their inability to acquire a heliumcontract, because there were no
conpetitive bid opportunities for helium at least in Gctober 1995 was
"exactly the inequity that Gongress sought to renedy by the enact nent of
Section 39." (SRat 7.)

In Texaco, Inc., supra, two conpeting | essees, one wth oil and gas
| eases and one wth potash | eases, had mneral rights on the sane | ands
whi ch were subject to a Secretarial Oder providing for the concurrent
devel opnent of the oil and gas and the potash deposits. Texaco' s | eases
provided that no wells for oil or gas could be drilled if such woul d
result in undue waste of potash deposits or constitute a hazard to or
unduly interfere wth mning operations bei ng conducted for the
extraction of potash deposits. 1d. at 196. In that case, the Regional Ql
and Gas Supervisor, US Geological Survey deni ed Texaco an APD because
of the lease stipulation and the prospective waste to the potash deposit
if drilling occurred, but al so deni ed Texaco a suspensi on of operating
requi renents due to the frustration of its enjoynent of the lease. Id.
at 195. The Assistant Secretary of the Interior, in reversing the
Decision of the Orector of the Geol ogi cal Survey and granting the
suspensi on, found suspensi on of operations appropriate both because Texaco
was precluded fromdrilling and because the suspension woul d be in the
interest of conservation. The Assistant Secretary stated:

I nasnuch as the record in this case indicates that the
refusal to permt drilling on these | eases anounted to an order
prohibiting all operations and production thereon and that
the order was in the interest of conservation, the appellant's
appl i cation for suspension under section 39 may be al | owned,
subj ect to such reasonable limtations as the Drector of the
Geol ogi cal Survey may i npose.

Id. at 200. Wlike Texaco, there are no conpeting | essees in the present
case, and there is no frustration of the | ease by admnistrative action of
t he Departnent.
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[1] Section 39 of the Mneral Leasing Act, as anended, provides for
suspension of a Federal oil and gas |lease either (1) as a matter of right
where, through sone act, omssion, or delay by a Federal agency, beneficial
enjoynent of a | ease has been precl uded, such as where del ays i nposed upon
the | essee due to admnistrative actions have the effect of denying the
| essee tinely access to the property, or (2) as a natter of discretion,
inthe interest of conservation. Were there is no persuasive evi dence of
undue del ay i nposed by admini strative actions or denial of the benefits of
the oil and gas | ease, an application for suspension under section 39 is
properly denied. See 43 CF. R § 3103.4-2.

Ve first examne Appel lants' clai mthat suspension of the termof
the lease is warranted because it is in the interest of conservation and
because their enjoynent of the benefits of the |ease will be ot herw se
frustrated. (SORat 4-7.) Uhder section 39 of the Mneral Leasi ng Act,
supra, and 43 CF. R 8§ 3103.4-2, the Secretary of the Interior or his
del egat ed representative has the authority to either direct or assent to
a suspension of an oil and gas lease "in the interest of conservation."
43 CF.R § 3103.4-2(b). Such relief is available only in order to
"provide extraordinary relief when | essees are deni ed beneficial use of
their leases.”" Solicitor's Qoinion, Ol and Gas Lease Suspension, 92 |.D
293, 298-99 (1985).

The burden of show ng entitlenent to such relief rests wth the
lessee. . 43 CF R § 3103.4-2(a) ("Conplete infornati on show ng the
necessity of such relief shall be furnished'). The record shows the
suspensi on application did not claimthat oil and gas production was
precl uded on the | eases or that any request for an application to drill
(APD had been denied as a result of Appellants' failure to obtain a
contract to sell helium Quite to the contrary, there has been no evi dence
presented of any frustration of the |ease terns wthin the eight oil and
gas |l eases nor is there evidence that any actions contenpl ated by
Appel lants related to the production of oil and gas on the | eases was
del ayed or denied, as required by section 39 for suspension of |ease terns.

Mre inportantly, Appellants' claimthat they actively sought a
conpetitive | ease (the only | ease authorized for heliun), is not supported
by the evidence of record. After seeking information concerning helium
contracts, Appellants, on June 22, 1995, through Janmes Q Breene of \Wnona
Q| Gonpany, advised the HeliumHF el d (perations Gfice that they were not
seeking a conpetitive contract and that "a seal ed bi d woul d be counter
productive at this tinme." (June 22, 1995, Letter at 1.)

The Board has construed section 39 of the Mneral Leasing Act to
provi de for suspensi on where, through sone act or omssion by a Federal
agency, beneficial enjoynent of a |ease has been frustrated. TNT Ol (.,
134 1 BLA 201, 203 (1995); see Nedvak Q| & Exploration, 104 |BLA 133, 137
(1988). Such circunstances are not shown to be present here. The
Appel | ants have the opportunity to locate their well sites on their
| easehol ds and to devel op their leases for gas and oil. Choosing not to do
so for
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reasons extant to the | eases—.e., the possibl e recovery of heliumgas—s
not sufficient to denonstrate that they are entitled to a suspensi on of
rental paynents. Having decided not to conpete for a conpetitive helium
contract and, in fact, having indicated their lack of interest in a
conpetitive contract on June 22, 1995, their present claimthat they are
precluded fromoil and gas recovery as of (rtober 25, 1995, is wthout
nerit. Appellants had never indicated to the HeliumHF el d (perations
Ofice that they were interested in a conpetitive heliumcontract. Uhder
the circunstances, Appellants have failed to neet the "extraordi nary"

requi renent set forth in section 39, or to establish any factual predicate
to aclamthat they have been denied the beneficial use of their |eases.

Ve therefore find that BLMproperly deni ed Appel | ants' request for
a suspension of the rental paynents on the subject |leases. V¢ find that
BLMproperly determined that wthout evidence of frustration of the right
to extract and narket oil and gas, a suspension under section 39 of the
Mneral Leasing Act was not warranted, and, having found no | egal grounds
to warrant | ease suspension, BLMproperly denied Appel | ants' request.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge
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